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Do You Need a Copyright Policy?
By Gretchen mccord J.d., m.s.I.s. 

Courts have 
considered the 
content of a 
copyright policy 
in the infringe-
ment analysis. 
Should infringe-
ment be found, 
having a policy … 
could lessen the 
amount of dam-
ages … 

Universities and colleges have them. 
Businesses large and small have them. 
Libraries, websites, and non-profit 
organizations have them. Even the White 

House has one (sort 
of ). Entities of all 
types have 
copyright policies. 
Chances are, your 
entity has a 
copyright policy, 
too.

But do you 
know what it 
says? Do you 
know why you 

have one? Does the boss know 
why you have one? Does anyone 

ever refer to it? Is the policy 
followed?

Most importantly: Does your 
entity need a copyright policy?

“Need” is in the eye of the beholder, but every entity that 
creates or uses information in any format — text, audiovisual, 
visual art, sound, or otherwise — can benefit tremendously 
from having a good copyright policy.

What is a “copyright policy?”

The word “policy” is used to refer to a range of concepts, from 
statements of principles to specific practices. In the context 
of the current discussion, it has no magical meaning and is 
often used to refer to both statements of principle (“It is our 
policy to respect copyright law”) and specific procedure 
(“Our policy for using online videos in our course management 
system is to provide outside, not embedded, links.”).

Although some entities have free-standing documents titled 
“Copyright Policy,” many do not. But this doesn’t mean that 
the entity has no copyright policy at all. Copyright issues 
may be addressed within other organizational policies or 
statements of procedure, such as Terms of Use, Acceptable 
Use Policies, and End User Agreements. Because copyright-

related provisions in any document have the same significance 
and value as a stand-alone policy, those provisions should be 
considered “copyright policy.” 

Keep in mind that many organizations address copyright in 
multiple documents.

Benefits of a “Good” Copyright Policy

A “good” copyright policy is one that addresses the needs of your 
entity and that is user-friendly for the intended audience. If a 
policy is not usable and used, it is useless. Many benefits of a good 
copyright policy apply to any type of entity: corporate, educational, 
governmental, non-profit, or other. Certain types of organizations 
receive additional benefits from having a copyright policy, as 
discussed below.

Copyright law is complex, confusing, and thus widely 
misunderstood.1  This means that even for those trying to avoid 
infringing copyright, doing so is not necessarily an easy task. But 
liability for copyright infringement requires neither knowledge of 
the law nor intent to infringe; in the digital world, most infringers 
probably have no idea they’ve broken the law. In addition, the 
potential costs of infringement are significant. A court may award 
up to $30,000 per infringed work, or $150,000 in the case of wilful 
infringement, plus attorneys fees.2  

1 See, e.g., Victoriano Colodron, “Copyright Compliance in Private Companies: Challenges and Solutions” 
(June 2011); Renee Hobbs et al, The Cost of Copyright Confusion for Media Literacy (2007); Prudence Adler 
et al, Fair Use Challenges in Academic and Research Libraries (2010).
2 17 U.S.C. §§ 504-505.
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http://www.centerforsocialmedia.org/sites/default/files/documents/pages/arl_csm_fairusereport-final.pdf
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establishing a policy of terminating repeat infringers. In 
addition, if it receives a claim of infringement, the entity must 
follow a specific procedure delineated in the statute. Although 
not required in the statute, most entities claiming the safe 
harbor make their claim clear by explaining this process in 
their policies.

Nonprofit educational institutions wishing to take advantage 
of the exceptions allowed for distance education under the 
TEACH Act must implement “policies on copyright.” They 
must also provide material to faculty, staff, and students that 
“accurately describe and promote compliance with” copyright 
law, which could be met through copyright policies. 8

Finally, for nonprofit educational institutions, libraries, and 
archives, Section 504(c)(2) prohibits courts from awarding 
statutory damages (but not actual damages or attorneys fees) 
for employee infringement by copying (but not violation of 
any other of a copyright owner’s rights) if the employee 
believed and had reasonable grounds for believing that the 
use was fair. If the employee was following the institution’s 
policy on fair use, this would provide support for making the 
claim under 504(c)(2). 

How to Write (or revise) a Copyright Policy

I am frequently asked for a “model” copyright policy or a 
template for a policy. Similarly, clients sometimes come to me 
after unsuccessfully attempting to create a copyright policy 
for their entity by cutting and pasting from other organization’s 
existing policies. 

Although both of these approaches sound like quick-and-
easy ways to create a policy for your entity, these types of 
short-cuts are likely to result in a policy that, at the least, 
doesn’t meet all your needs and, at worst, creates new problems.

Like any policy or procedure document, your copyright policy 
must be specific to your entity, because no two entities, even 
of the same type, are exactly alike. Many of the benefits 
discussed in the preceding section are beneficial because they 
address your entity’s specific situation. Perhaps more 
important, a policy that is not entirely appropriate for your 
entity can actually undermine the intended benefits and 
sometimes even result in increasing rather than decreasing 
your legal risk.

Preliminary steps 

Therefore, a good strategy is to have a solid understanding of 
what you want this policy to achieve before doing anything 
else, including looking at other policies.

Consider issues such as what purposes you want your policy 
to serve, who the intended audience is, and your institution’s 
risk tolerance in matters such as copyright. Review any 

8 17 U.S.C. § 110(D).

Given that an employer can be held liable for the infringing 
actions of an employee under either the law of agency or the 
doctrine of secondary liability, ensuring understanding of and 
compliance with the law within any type of entity is clearly in 
the entity’s best interests.

A good policy helps with just that. One of the major benefits 
of a copyright policy is reducing misunderstanding and 
confusion by explaining the portions of the law that are 
pertinent to that entity’s employees and community in a 
manner that is meaningful to them. Greater understanding of 
the law, in turn, decreases the likelihood that employees will 
unwittingly infringe copyright. 

A policy that not only explains the law but also provides 
guidance for application of the law, particularly in the form of 
specific procedures, leads to greater clarity among employees 
as to how to identify and address copyright issues as they 
arise. Not only does this reduce stress among employees, but 
it also increases consistency (which has legal benefits as well 
as financial) and efficiency across the organization. 

Should your entity find itself in court, the status of your 
copyright policy could play a significant role. Courts have 
considered the content of a copyright policy in the 
infringement analysis.3  Should infringement be found, 
having a policy in place will not relieve a defendant of liability, 
but it could lessen the amount of damages for which an 
employer-defendant is liable.4 

From the other side of the coin, a copyright policy can help 
an entity clarify and protect its own copyrights. Under the 
work made for hire doctrine, an employer is deemed to be the 
author of, and thus the owner of the copyrights in, materials 
created by employees as part of their jobs.5  However, this area 
of the law is commonly misunderstood, by employers and 
employees both. A policy can be used to state the employer’s 
claim to the copyrights it owns, to delineate its process for 
protecting those rights, and to provide guidance for use of its 
works by third parties.

A copyright policy can also be used to allow an entity to take 
advantage of certain protective provisions of the Copyright 
Act, including the Digital Millennium Copyright Act 
(“DMCA”) safe harbor for online service providers (“OSPs”) 
and the Technology, Education, and Copyright Harmonization 
(“TEACH”) Act. 

The DMCA defines OSP quite broadly as “a provider of 
online services or network access, or the operator of facilities 
therefore.”6  The safe harbor protects OSPs from secondary 
liability for, among other things, “storage at the direction of a 
user of material that resides on a system or network controlled 
or operated by or for” the OSP.7  To take advantage of this safe 
harbor, the OSP must meet certain requirements, including 

3 See, e.g., Cambridge University Press v. Becker, 863 F. Supp 2d 1190 (N.D. Ga. 2012).
4  See, e.g., Lowry Reports, Inc. v. Legg Mason, Inc., 271 F. Supp. 2d 737 (D.C. Md. 2003).
5 17 U.S.C. § 201(b); see also 17 U.S.C. § 101. 
6 17 U.S.C. § 512(k)(1)(B) .
7 Id.
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existing entity policies that address related issues and 
understand how the new policy will interact with those. Note 
that it is essential to ensure that policies do not conflict.

Identify who will be involved in creating the policy and in 
what roles. No matter what type of entity you are in, your 
legal counsel must be involved to some degree; even if that 
person does not have copyright expertise, at the minimum, 
he or she needs to review and approve the final policy.

Consider questions about the format the policy will take. 
What will be most useful in helping you meet your goals 
with your intended audience? For example, will you use a 
multi-tiered approach? Will the policy include an FAQ? 
How detailed will the policy be? Will it explain the law or 
merely state rules?

Once you have a good understanding of why you are writing 
the policy and how you will go about doing so, you can move 
on to content.

Content

The content of your policy will be determined by your needs. 
For example, the policy for an educational institution will 
probably address fair use in significantly greater detail than 
will the policy for a for-profit business. Even beyond obvious 
differences like this, as mentioned above, the topics you 
choose to include and the approach you take in addressing 
them (such as choices of format, level of detail, and 
organizational structure) will depend on your needs and 
goals.

That said, the following topics are commonly included in 
copyright policies for all types of institutions:

•	 Statement of commitment
•	 Purpose and role of the policy, including authority
•	 Currency date
•	 Contact information for questions
•	 Person(s) with final decision-making authority regarding 

issues covered by policy
•	 Overview of copyright law (including what is protected, 

the rights of a copyright owner, what constitutes 
infringement, and liability for infringement)

•	 Overview of international issues, if applicable
•	 Ownership of materials created by employees and 

independent contractors
•	 How the entity enforces its copyrights
•	 Entity-licensed materials and how they may be used
•	 When and how to obtain permission to use protected 

works
•	 When and how the entity will grant permission for use of 

its own works
•	 How the entity will enforce the policy

In addition, you will probably want to explain portions of the 
law specific to your entity. For example, the copyright policy 
is an excellent place to make clear your entity’s claims to the 
DMCA and TEACH Act safe harbors described above, if 
applicable. Educational institutions will probably want to 
address Section 110 exceptions for public performance and 
display in the classroom and will certainly want to discuss 
fair use. Non-profit libraries and archives will likely include 
an explanation of the Section 108 exceptions for certain 
types of copying.

Address issues important to your entity. Provide answers to 
questions common within the intended audience and explain 
how to respond to commonly-occurring situations, 
particularly those that cause confusion, misunderstanding, or 
uncertainty. Explain entity practices, procedures, rules, and 
guidelines. (This might overlap with or be incorporated into 
addressing common questions and situations.)

Finally, many policies include references to resources for 
additional information, either throughout the policy or in a 
separate section.

What to Do With Your Policy

Once the final draft of your policy has been approved, use it! 
Making it available to your intended audience is just the 
beginning. Publicize the policy, and be sure those who need 
to know about it do. Educate the audience about the policy; 
explain the content and purpose, and give them the 
opportunity to get answers to any questions they may have. 
Be sure the policy is incorporated into training and 
orientation for new people. Identify the contact person(s) for 
asking questions as they arise. Establish a schedule and 
process for reminding your audience of the policy. 

Finally, don’t overlook the fact that the policy will need to be 
amended from time to time, whether in response to changing 
law or newly arising needs of your entity. Scheduling regular 
reviews (perhaps annually) of the policy can help ensure that 
it stays both current and relevant. Putting in place a process 
for updating or amending the policy when you create it will 
make the process go more smoothly when changes are 
needed.
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